B. Many BITs Make Explicit
I. INTRODUCTION The question of the existence of legal protection for foreign investors under customary international law (or "custom") has always been controversial. As a result of this perceived lack of established customary principles, States concluded thousands of bilateral investment treaties in the 1990s for the promotion and the protection of investments ("BITs"). The number of BITs is now so overwhelming and their scope so comprehensive that a new debate has recently arisen in doctrine about the impact of these treaties on the existence of custom in the field of international investment law. It has been recently argued in doctrine that these BITs represent the "new" custom in this field. For some writers, the content of both custom and BITs is now simply just the same.
The first section of the paper examines the interaction between custom and BITs (II). We will then analyse in detail the proposition that BITs represent the "new" custom and offers a rebuttal (III). This paper will survey different arguments to support the view that contemporary custom does not correspond to the total sum of more than two thousand BITs. The content of these BITs and custom is clearly different. Although, taken together these treaties do not represent any "new" custom, this does not mean that they have a marginal impact on international investment law. On the contrary, BITs may play an important role in the consolidation and crystallisation of customary rules (IV). Finally, we will examine the remaining fundamental importance of determining the content of rules of custom in the field of international investment law in this era of BITs proliferation (V).
II. THE INTERACTION BETWEEN CUSTOM AND BITS
Custom is one of the sources of international law. Under Article 38(1)b of the Statute of the International Court of Justice (ICJ), "international custom" requires a "general practice" that is "accepted as law."' The question of the treatment to be accorded to foreign investors under customary international law has been very contentious amongst States for decades. The debate is summarised as follows by Judge Schwebel:
Capital-exporting States generally maintained that host States were bound under international law to treat foreign investment at least in accordance with the "minimum standard of international law;" and where the host State expropriated foreign property, it could lawfully do so only for a public purpose, without discrimination against foreign interests, and upon payment of prompt, adequate and effective compensation. Capital importing States maintained that host States were not in matters of the treatment and taking of foreign property bound under international law at all; that the minimum standard did not exist; and that States were bound to accord the foreign investor only national treatment, only what their domestic law provided or was revised to provide. The foreign investor whose property was taken was entitled to no more than the taking State's law afforded. 2 A compromise between these different approaches was eventually reached in 1962 with the adoption by the United Nations General Assembly of the Resolution on Permanent Sovereignty over Natural Resources affirming the right for host States to nationalise foreign owned property, but nevertheless requiring "appropriate compensation" in accordance with international law. 3 The so-called "Hull formula" supported by developed States and providing for "prompt, adequate and effective" compensation in the event of expropriation was, however, rejected by developing States in 1974 with the adoption of the Charter of Economic Rights and Duties of States by the General Assembly. 4 Under this "New International Economic Order" the requirement to provide "appropriate compensation" for expropriation still existed, but any related disputes (or "controversy") had to be "settled under the domestic law of the nationalising State and by its tribunals" and not by an international tribunal under international law. 5 This heated debate on the issue of compensation for expropriation illustrates that no broad international consensus emerged on the existing protection for foreign investors as a result of these persisting differences of approaches between developed and developing states. The absence of consensus consequently prevented the development and crystallisation of rules of customary international law in the field of international investment law. In the famous 1970 Barcelona Traction case, the ICJ drew the same conclusion:
Considering the important developments of the last half-century, the growth of foreign investments and the expansion of international activities of corporations, in particular of holding companies, which are often multinational, and considering the way in which the economic interests of states have proliferated, it may at first sight appear surprising that the evolution of the law has not gone further and that no generally accepted rules in the matter have crystallized on the international plane. 6 The 1990s were marked by a new era of globalisation whereby private foreign investments were (almost) universally deemed by States as an essential tool for their economic development. 7 At the time, uncertainty still remained on the types of legal protections existing for foreign investors under custom. Not surprisingly, efforts by the OECD to negotiate a comprehensive Multilateral Agreement on Investment ("MAI") in 1995 were unsuccessful. 8 As explained by scholars, it is precisely because "customary law was deemed be too amorphous and not be able to provide sufficient guidance and protection" to foreign investors that capital-exporting and developing States started to frenetically conclude ad hoc BITs. 9 It is now estimated that over 2,500 such BITs have been concluded worldwide (the vast majority in the 1990s).1 0 6. Barcelona Traction, Light and Power Co., Ltd. (Belgium v. Spain), 1970 I.C.J., 4, at 46-47 (5 February).
7. Thus, the 1992 World Bank GUIDELINES ON THE TREATMENT OF FOREIGN DIRECT INVESTMENT explained in its preamble that it "recognizes" that "a greater flow of foreign direct investment brings substantial benefits to bear on the world economy and on the economies of developing countries in particular. The substantive rules for the protection of foreign investments are found in these bilateral and multilateral investment treaties." Such investment treaties regulate the treatment of foreign investors and their investments in the host State. Investment treaties typically contain detailed definitions of who qualifies as an "investor" and what constitutes a protected "investment." They normally provide for equal treatment of domestic and foreign investors (the so-called "national treatment" and "most-favoured-nation treatment" clauses), a minimum standard of treatment to investors (the obligation for the host State to provide a "fair and equitable treatment"), compensation in case of expropriation of an investment by the host State and dispute-resolution by international arbitration. Of particular importance is the ability for foreign investors to resolve investment disputes by bringing claims directly against the States in which they invest. ' 2 This aspect has rightly been described as "one of the most important progressive developments in the procedure of international law of the 20th century."
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As a result of these developments, the number of arbitration cases between investors and States is booming. There are currently some 290 known investor-State arbitration cases pending.1 4 In the last five years, an average of 40 new cases have been filed each year.' 5 These are dramatic figures considering that, in the first 30 years of the existence of the International Centre for the Settlement of Investment Disputes ("ICSID"), only one to two cases were registered each year.16 11 . Protection is also often found in contracts entered into directly between foreign investors and States (or State-owned entities) or in the legislation of the host State of the investment.
12. Under these treaties, no longer is a foreign investor required to go before local courts or to have its claim "espoused" by its State of origin. Generally, however, an investor must opt between international arbitration or other venues under so-called "forkin-the-road" provisions.
13. Schwebel, supra note 2, 2. It can be argued that as a result of these changes, corporations can be deemed as "subjects" of international law in the context of investorState arbitration arising from BITs, see: Patrick Dumberry, L 'entreprise, sujet de Despite the early lack of consensus, it is undeniable that some principles of customary international law have emerged in the last decades in the field of international investment law. For instance, the obligation for the host State to provide foreign investors with the "minimum standard of treatment" is a custom norm. 17 Similarly, the host State cannot expropriate a foreign investor's investment unless four conditions are met: the taking must be for a public purpose, as provided by law, conducted in a non-discriminatory manner and with compensation in return. 18 As a direct result of the emergence of these numerous BITs, the question arises as to the role and relevance of custom in contemporary international investment law. As explained by Schreuer and Dolzer, by the 1990s "the tide had turned" and capital-importing states were no longer opposed to the application of custom, but instead granted through BITs "more protection to foreign investment than traditional customary law did, now on the basis of treaties negotiated to attract additional foreign investment."' 9 The controversial issue currently being debated in academia and amongst arbitrators deals with the impact that BITs have on the existence and the content of custom. 20 The position of Judge Schwebel, former president of the ICJ and a leading arbitrator in investor-State disputes, is a good starting point to examine the issue. He believes that "customary international law governing the treatment of foreign investment has been reshaped to embody the principles of law found in more than two thousand concordant bilateral investment treaties., 21 The CME Tribunal (in which Schwebel acted as an artibrator) reached the same conclusion that BITs had "reshaped the body of customary international law." 22 Similarly, the Mondev Tribunal also held that the "content" of "current international law" was "shaped by the conclusion of more than two thousand bilateral investment treaties and many treaties of friendship and commerce." 2 3
There is no doubt that the content of contemporary custom is "shaped" (or "reshaped") by these numerous BITs. 24 However, while it is certainly true that BITs will influence the development of customary international law, it is quite another thing to simply say that BITs now represent the new custom in international investment law. Yet, this is the position adopted by some writers. For instance, Laird endorses the view that "we have reached that point in the development of international investment law where we must seriously consider these instruments [i.e., BITs] as reflective of the development of new customary international law.", 25 What is that so-called "new" custom? Apparently, it simply consists of the more than 2,000 BITs entered into by States. This is the position of Schwebel for whom, "when BITs prescribe treating the foreign investor in accordance with customary international law, they should be understood to mean the standard of international law embodied (emphasis added) (see also "A strong argument can now be made that sufficient constancy does exist in investment instruments and related jurisprudence, and that this particular area of international law has evolved to reflect a new and consistent state of international custom.").
2010]
in the terms of some two thousand concordant BITs." 26 This seems also to be the position of Lowenfeld: "taken together, the [BITs] are now evidence of customary international law, applicable even when a given situation or controversy is not explicitly governed by a treaty.', 27 In other words, for these writers the content of custom is now simply the same as that of BITs. This paper argues, for the reasons set out below, that the better view is that custom in the field of international investment law does not correspond to the total sum of 2,500 BITs. We will first examine a few basic arguments against the proposition equalling custom and BITs (A) and then analyse its main weakness, i.e., that it does not meet the definition of customary international law (B).
A. A Few Basic Arguments against the Proposition Equalling Custom
and BITs
The Quantity of BITs is not Relevant
The quest to identify customary rules of international investment law is undoubtedly a complicated exercise. As explained by the Mondev Tribunal, "[i]t is often difficult in international practice to establish at what point obligations accepted in treaties, multilateral or bilateral, come to condition the content of a rule of customary international law binding on States not party to those treaties." 2 8 What is clear, however, is that the identification of custom rules cannot simply be a "mechanical exercise based on mere quantitative consideration., 29 Thus, not much can be deduced from the existence of numerous treaties on one subject matter. Clearly, no conclusion can be reached on the existence of any customary rule by simply adding up the number of treaties. 30 As explained by one writer, "the mere prevalence of similarly worded treaty language, however numerous, will not, without more, give rise to a binding obligation in custom. ' 31 The ADF Tribunal reached the same conclusion:
We are not convinced that the Investor has shown the existence, in current customary international law, of a general and autonomous 26 Another troubling aspect of the proposition is that it is based on the assumption that these BITs can somehow be analysed as a whole. Clearly, the mass of BITs simply cannot be assessed globally as a single species. This is because these treaties greatly vary in form. The 10-pages older BIT entered into by Canada with Poland and Hungary in 1990-1991 simply cannot be compared to the much more comprehensive 104-pages BIT Canada concluded 15 years later with Peru. 33 Similarly, recent BITs entered into by Germany cannot be compared with earlier ones providing only for State-to-State dispute resolution mechanism (such as the BIT entered into with Malaysia in 1960) 34 . Moreover, modem BITs also greatly vary in content (a point examined below).
Logically, only specific substantive obligations (such as, for instance, the obligation to provide fair and equitable treatment) can be subject to an enquiry as to whether or not they have crystallised into a customary rule. This exercise simply cannot be undertaken in abstracto with respect to thousands of treaties in toto.
The Proposition is Circular
As mentioned above, for Schwebel when a BIT "prescribe[s] treating the foreign investor in accordance with customary international law" what this really means is "the standard of international law embodied in the terms of some two thousand concordant BITs." 35 There is something oddly circular about the proposition. Thus, in order to find out the exact meaning of a customary rule as referred to in a BIT, one should simply look at the all BITs. Under this interpretation, one cannot 
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help but wonder why BITs should refer to custom at all? In any event, such an across-the-board renvoi to thousands of treaties is not particularly helpful to practitioners and judges having to actually determine the content of custom.
B. BITs are Missing the Two Necessary Elements of Custom
The main weakness of the proposition equalling BITs to any such "new" custom is its basic failure to meet the definition of customary international law. Custom has two constitutive elements: a "constant and uniform" (but not necessarily unanimous) practice of States in their international relations and the belief that such practice is required by law (opiniojuris). 36 This double requirement is one of the most well-established principles of international law. It has been recognized as such by several ICJ decisions. 3 7 For instance, in the Continental Shelf case, the Court stated that "[i]t is of course axiomatic that the material of customary international law is to be looked for primarily in the actual practice and opiniojuris of States.", 38 The double requirement of custom also applies in the context of investor-State arbitration. For instance, the UPS Tribunal stated that "to establish a rule of customary international law, two requirements must be met: consistent state practice and an understanding that the practice is required by law.",
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It is also noteworthy that this double requirement is expressly referred to in recent BITs entered into by the United States (based on the US Model BIT) 40 as well as some other agreements entered into by Australia. 4 46 This is, for instance, the conclusion reached by the Tribunal in the case of Camuzzi v. Argentina which refuted the claim that "lex specialis cannot be considered as leading to a rule of customary law" and held that "there is no obstacle in international law to the expression of the will of States through treaties being at the same time an expression of practice and of the opinio juris necessary for the birth of a customary rule if the conditions for it are met." 44. North Sea Continental Shelf Cases, supra note 37, at 71, explains the phenomenon as follows: ".... a norm-creating provision which has constituted the foundation of, or has generated a rule which, while only conventional or contractual in its origin, has since passed into the general corpus of international law, and is now accepted as such by the opiniojuris, so as to have become binding even for countries which have never, and do not, become parties to the Convention. There is no doubt that this process is a perfectly possible one and does from time to time occur: it constitutes indeed one of the recognized methods by which new rules of customary international law may be formed. At the same time this result is not lightly to be regarded as having been attained. of the ILA specifically addressed the question of the impact of BITs on custom and concluded as follows:
The question of the legal effect of a succession of similar treaties or treaty provisions arises particularly in relation to bilateral treaties, such as those dealing with extradition or investment protection....
[T]here seems to be no reason of principle why these agreements, however numerous, should be presumed to give rise to new rules of customary law or to constitute the State practice necessary for their emergence.... Some have argued that provisions of bilateral investment protection treaties (especially the arrangements about compensation or damages for expropriation) are declaratory of, or have come to constitute, customary law. But ... there seems to be no special reason to assume that this is the case, unless it can be shown that these provisions demonstrate a widespread acceptance of the rules set out in these treaties outside the treaty framework. 49 The first basic requirement of custom remains proof of consistent State practice. This is particularly true in the context of BITs where rapidly increasing State practice is a rather recent phenomenon which accelerated only in the 1990s. As explained by the ICJ in the North Sea Continental Shelf Case, State practice must be "both extensive and virtually uniform" where it is asserted that a rule of customary international law has emerged in a short period of time. 5° The undeniable reality is that BITs are very diverse in their content and scope. Taken together, these treaties are certainly not consistent enough to constitute the basis for any rule of customary international law. Indeed, this is the general position adopted by Canada in NAFTA arbitration proceedings:
Even amongst the BITs, no consistent practice can be found. The variation of terms, and specifically the differences in the scope and nature of access to international arbitration makes it impossible to find a consistent practice. Without such a consistent practice there can be no customary norm.51 This is also the position held by many authors in doctrine who have undertaken the analysis of BITs to determine whether specific substantive rights contained in these treaties represent custom. [Vol. 28:4 studies concluded that there is no consistent State practice on the following issues: the definition of investment, 53 the control of the entry of investment by the host State in its territory, 54 national treatment and the most favoured national treatment, 55 the standard of compensation as a result of measures of expropriation, 5 6 the criteria to determine the value of expropriated property, 57 and the repatriation of profits. 58 Another area where a lack of consistency of State practice has been observed by scholars concerns dispute settlement mechanisms and, in particular, the issues of amicable negotiations, the applicable procedural rules to the conduct of arbitration, the applicable law governing the dispute, and the exhaustion of local remedies before resorting to arbitration. 59 In the context of the present paper, it will suffice to provide a single illustration of the lack of consistency of BITs in one area: corporations' and shareholders' protection. 6°2 .
One Illustration: The Protection Offered to Corporations and Shareholders under BITs As mentioned above, modern investment treaties typically define the term "investment" very broadly to encompass shares in corporations. The term "investor" is also usually defined in broad terms. There remain, however, some important inconsistencies between BITs with respect to how they specifically define "investor" and the nationality of corporations. 61 This is important because nationality is the gateway to supra note 20, 372-373 ("a close analysis of the various BITs (... ) has revealed that there not sufficient consistency in the terms of the investment treaties to find in them support for any definite principles of customary international law"). legal protection under an investment treaty. 62 The scope of the definition of what is considered an "investor" under a BIT determines if a corporation and its shareholders receive any protection under that treaty. 63 In other words, the legal standing of a corporation or a shareholder and its access to arbitration always depends on whether or not it fits into the definition of "investor" under a specific treaty.
A recent study of BITs entered into by countries of the Americas highlights the great inconsistency in the definitions of corporate nationality. 64 Out of 40 BITs examined, the author found no less than five different definitions of "investor": five treaties defined nationality of a corporation solely based on incorporation, 15 required incorporation plus the seat of management, nine required incorporation, seat of management and effective economic activities, 10 allowed claims based on incorporation plus the seat of management or economic activities, and finally, only one treaty required incorporation and control. 65 In other words, what is an "investor" under these BITs really depends on the exact wording of each treaty. Clearly, no general standard exists in the Americas.
The same is also true for the rest of the world. Some treaties require that a corporation be not only incorporated in a State party, but that its effective management (such as its headquarters) also be located there. 66 Other treaties further require that the corporation be controlled by nationals of the State of incorporation or have substantial business activities in that State. 67 At the other extreme, some BITs entered into by the Netherlands extend protection to legal entities not even incorporated in that country provided that they are controlled by Dutch In fact, completely different approaches are sometimes adopted by the same country depending on the treaty. A good illustration is Canada's position concerning special-purpose "holding" of "shell" corporations. Most BITs entered into by Canada provide that a corporation is considered "Canadian" under the treaty if it is "incorporated or duly constituted in accordance with applicable laws of Canada., 69 A holding corporation incorporated in Canada would therefore be covered under these treaties. However, other BITs require that a corporation also be "controlled" (either directly or indirectly) by Canadian nationals. 70 The same requirement is found in the Model BIT adopted by Canada, which requires that a corporation have "substantial business activities" in Canada to be considered Canadian. 7 1 So-called "shell" corporations incorporated in Canada that do not meet these requirements are therefore not protected under these treaties. Other inconsistencies also exist in BITs entered into by Canada concerning protection to "indirect" shareholders.
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In sum, the scope and extent of protection offered under BITs to corporations and shareholders greatly varies. Indeed, there is no general standard on the legal standing of corporation and their access to international arbitration. 72. Most of Canada's BITs define "investment" as any kind of asset invested by a Canadian company in the territory of the other party "either directly, or indirectly through an investor of a third State" (emphasis added). However, an earlier BIT entered into with Poland in 1990 does not make explicit reference to "indirect" investments. Also, although the Canada-Hungary BIT does refer to "indirect participation," it does not explicitly refer to the possibility of such participation being made through a company incorporated in a third State. 
BITs Lack any Opinio Juris
As explained by the ICJ in North Sea Continental Shelf, "[n]ot only must the acts concerned amount to a settled practice, but they must also be such, or be carried out in such a way, as to be evidence of a belief that this practice is rendered obligatory by the existence of a rule of law requiring it." ' 75 As explained by Schachter, "the repetition of common clauses in bilateral treaties does not create or support an inference that those clauses express customary law" because "[t]o sustain such a claim of custom one would have to show that apart from the treaty itself, the rules in the clauses are considered obligatory." ' 76 The requirement of the element of opinio juris has been repeatedly reiterated by arbitral tribunals deciding investor-State disputes. 77 States taking part in arbitration proceedings have also adopted the same position. 82 A similar conclusion was reached in a recent study which explains "the diffusion of BITs" based on the "competitive economic pressures among developing countries to capture a share of foreign investment." ' 83 Clearly, developing states sign BITs to attract foreign investments.
As explained by one writer, "a BIT between a developed and a developing country is founded on a grand bargain:
a promise of protection of capital in return for the prospect of more capital in the future.", 84 Guzman convincingly concludes that it is "simply not possible to explain the paradoxical behaviour of [less developed countries] toward foreign investment based on a view that BITs reflect opinio juris" as these BITs "do not reflect a sense of legal obligation but are rather the result of countries using the international tools at their disposal to pursue their economic interests., 85 The contrary position of Hindelang, who affirms the existence of an opinio juris solely based on the "common interests of States," has clearly no foundation at international law. 86 It should be noted that other writers have also argued that the uneven bargaining strength of the parties negotiating a BIT show the lack of any opinio juris by developing States 87 and that BITs often serve political and ideological purposes for some developed States, such as, for instance, the promotion of capitalism, liberalism and democracy. 88 Ultimately, BITs are the result of trade-offs and mutual concessions between States. Their content depends on the political and economic bargaining power of each party to the negotiations. 89 BITs are the result of a compromise between conflicting interests; they are not entered into by States based on any perceived legal obligation.
C. States Reject the Proposition that BITs Represent Custom
As explained by the Glamis Gold Tribunal, statements made by States in arbitration proceedings can represent State practice. 90 The 85. Guzman, supra note 20, 687. 86. Hindelang, supra note 20, at 806: "the states have left us today with a network of more than 2,300 BITs-a broad statement that almost the whole community of States views foreign investment favourably and its protection by international law not only desirable but necessary. Can this, however, also be viewed as a statement in favour of common principles embodies in customary international law? The answer is almost certainly yes." See also at 808: "[t]here is a real 'interest of States' in a set of basic principles on foreign investment in customary international law. Sovereignty must step back. Due to the fact that it is not possible to see any convincing 'interest' in the preservation of sovereignty, but a real interest in a set of basic principles on foreign investment embodies in custom, opiniojuris can be derived in the case of BITs." 87. Al Faruque, supra note 20, at 310, 315, arguing that the "unequal bargaining strength especially manifested in BITs between developed and developing countries, diminishes the developing country's autonomy to give consent to BIT considerably." 88. Id., at 315. He refers to the BIT program of the United States in Eastern Europe and ex-USSR. He also indicates that "developing countries sometimes use BIT free to pursue a variety of economic nationalist and populist policies prompted by special political consideration." See also Cai, supra note 20, 14: "the appropriate justification to deny the existence of opinio juris from some developing countries in BIT is that in many cases these countries conclude BITs either as the result of undue pressure from developed countries or as a result of their aspiration for international legitimacy during economic or political transformation" (he adds, however, at 20, that this argument is no longer valid when a developing states becomes capital exporting).
OSCAR SCHACHTER, INTERNATIONAL LAW IN THEORY AND PRACTICE 303 (1991).
See also Kishoiyian, supra note 20, at 333. 90. Glamis Gold, Ltd. v. United States, Award 602 (June 8, 2009) (UNCITRAL): "The evidence of such 'concordant practice' undertaken out of a sense of legal obligation is exhibited in very few authoritative sources: treaty ratification language, statements of governments, treaty practice (e.g., Model BITs), and sometimes pleadings."
The Tribunal added that "in the NAFTA context, there is the addition of Article 1128 [Vol. 28:4 proposition that customary law is coterminous with BITs has been explicitly rejected by States. 91 This is clearly the case in the context of NAFTA arbitration. 92 For instance, in the context of the Loewen case, Mexico (a third party to the proceedings) made the following comments:
Mexico is particularly concerned about the suggestion that the fact that the mere existence of some 1800 BITs in the world means that [sic] somehow that the corpus of these treaties creates customary international law obligations. The fact that States may agree to the same or similar obligations through different treaties involving different parties, or even the same obligations through multilateral treaties is not sufficient on its own to build customary international law.
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[i]t is impossible to infer from the existence of a large number of BITs alone that any particular provision therein represents a rule of customary international law merely by reason of its commonality.
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The same position was also adopted by the United States and by Canada, in the Loewen case, 95 the Glamis case, 96 and the more recent Chemtura case. 97
IV. BITS CONTRIBUTE TO THE CONSOLIDATION AND THE

CRYSTALLISATION OF CUSTOMARY RULES
The previous section has shown that BITs do not represent any "new" customary international law. In other words, the content of custom and the thousands of BITs are simply not the same. This is, indeed, the prevailing view in doctrine. 98 The logical conclusion must therefore be that BITs only create lex specialis rules solely applicable between the countries which are party to these BITs. 99 In the recent ADM case, the Tribunal stated that the substantive obligations contained in a multilateral investment treaty (Section A of NAFTA Chapter 11) "offers a form of lex specialis to supplement the under-developed standards of customary international law relating to the treatment of aliens and property." 1 00 Yet, this answer is not entirely satisfactory as it wrongly excludes the role that these treaties might play in the development of custom.
In doctrine, some writers now speak of the emergence of a "common law of investment protection, with a substantially shared understanding of its general tenets."' 01 For them, "the very iterative process of the formulation and conclusion of investment treaties, and the vindication of the rights contained in these treaties in arbitration, is producing a set of general international principles about the meaning of the common substantive clauses, and indeed the larger operation of the system of investment arbitration."' 1 2 This "common law of investment protection" is, of course, not the same as custom per se. But at the same time, it is also not entirely detached from the phenomenon of customary international law. As explained by Mondev Tribunal, "such a body of concordant practice [i.e. BITs] will necessarily have influenced the content of rules governing the treatment of foreign investment in current international law."' 1 0 3
In the present author's view, there is undoubtedly a certain convergence or "cross-fertilisation" between this emerging body of law and customary international law.' 04 In other words, it seems obvious that these numerous BITs will influence customary international law. This observation can, however, only be the starting point of the analysis. Thus, for Gazzini, "the crux of the matter is to understand the consequences of such an influence in terms of creation and development of customary international law." 1 05 This paper argues that the impact of BITs on customary international law is twofold.
First, some of the standards of protection systematically contained in BITs will certainly contribute to the consolidation of already existing rules of custom in international investment law.
1 0 6 This process is known in international law as "codification" whereby a certain treaty provision codifies an existing rule of custom.
1 0 7 In the Generation Ukraine case, the Tribunal noted that "[i]t is plain that several of the BIT standards, and the prohibition against expropriation in particular, are simply a conventional codification of standards that have long existed in customary international law."' 1 8 Another example of codification is the recent case of OEPC v. Ecuador where the Tribunal came to the conclusion that the content of the obligation to provide fair and equitable treatment to investors under the US-Ecuador BIT was the same as that required under customary international law.' 09 In that context, the content of both custom and a treaty provision is identical and both can continue to exist in parallel. It has long been recognized by the ICJ that a rule of customary international law can indeed co-exist at the same time in parallel to a treaty rule." 0 In the future, it may be that a custom rule will further develop and, therefore, have a content that is different from the treaty provision. In the event of a conflict as to the content of the rule, "there is general authority for the view that a BIT can be considered as a lex specialis whose provisions will prevail over rules of customary international law.""' Second, the "common law of investment protection" resulting from BITs will also contribute to the crystallisation of new rules of customary The ICJ has also long-recognised the possibility for treaties to assist in the crystallisation of new custom. 113 The recent work of the ILA explains that this is also possible in the context of a succession of similar bilateral treaties:
It is difficult to imagine that, in normal circumstances, "crystallization" as described above could be accomplished by the drafting and conclusion of a single bilateral treaty. So far as concerns a succession of bilateral treaties, again there is certainly no presumption that they will have assisted in the crystallization of an emerging norm. But it is possible that in certain circumstances this could be the case, for instance where the bilateral treaties are the means of adding precision to a general customary norm.114
The repetitive enunciation of some of the standards of protection existing under BITs may be the starting point of State practice which will eventually become custom. A treaty provision may, indeed, provide the impulse for the formation of new custom.
1 5 In the words of one writer, numerous BITs providing for very similarly drafted standards of protection will "consolidate a lowest common denominator of protection of foreign investment" and "these treaties may be evidence of State practice and provide a formidable impulse to the development of customary international law." 1 16 112. ADF, supra note 32, 179, stating that custom is "constantly in a process of development." See also UPS, supra note 39, 84 ("the obligations imposed by customary international law may and do evolve"); Mondev, supra note 17, 117 ("It would be surprising if this practice [the numerous BITs] and the vast number of provisions it reflects were to be interpreted as meaning no more than the Neer Tribunal (in a very different context) meant in 1927."); Pope & Talbot, supra note 78, 59 ("it is a facet of international law that customary international law evolves through state practice"). 114. ILA, supra note 36, at 50 (emphasis in the original). See also Principle no. 26: "Multilateral treaties can assist in the 'crystallization' of emerging rules of customary international law. But there is no presumption that they do." (at 49).
115. Id., 46, Principle no. 24: "Multilateral treaties can provide the impulse or model for the formation of new customary rules through State practice. In other words, they can be the historic ('material') source of a customary rule. However, there is no presumption that they do so."
116. Gazzini, supra note 20, 704. See also Kishoiyian, supra note 20, 374 ("It is important to note that there are some principles that are common to almost all the BITs and thus by and large evince the practice of States. Effectively, there is utility to the BITs in this regard in formulating legal principles that may become customary intentional law. Whereas there may not be agreement on some of these principles at the international level, the BITs contribute incrementally to the crystallisation of customary international A recent paper by the OECD on expropriation stated that as a result of the growing number of BITs providing for a comprehensive set of protections to foreign investors the debate about the legal protection existing under customary law had now become irrelevant:
Two decades ago, the disputes before the courts and the discussions in academic literature focused mainly on the standard of compensation and measuring of expropriated value. The divergent views of the developed and developing countries raised issues regarding the formation and evolution of customary law. Today, the more positive attitude of countries around the world toward foreign investment and the proliferation of bilateral treaties and other investment agreements requiring prompt, adequate and effective compensation for expropriation of foreign investments have large! deprived that debate ofpractical significanceforforeign investors.
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This paper argues, on the contrary, that the question of the formation and the evolution of customary law in international investment law is very much still significant.' 1 8 As explained by the Iran-U.S. Claims Tribunal in the Amoco case, "the rules of customary law may be useful in order to fill in possible lacunae of the treaty, to ascertain the meaning of undefined terms in the text or, more generally, to aid the interpretation and implementation of its provision." 119 These reasons, and others, will now be briefly examined. 2 0
A. Custom is the Applicable Legal Regime in the Absence of any BIT
However numerous BITs may be, it remains that they certainly do not cover the whole spectrum of possible bilateral treaty relationship between states. According to one writer, BITs in fact only cover some law which ultimately may be distilled into treaty law."). According to Sornarajah, supra note 52, 206, it is "possible that, if there is a concordance of standards in these [BITs], such standards on which there is consistent agreement evidenced by such treaties could become international law." He also believes that "it may be claimed that the treaties stabilise practices that have existed and contribute to the creation of customary principles in the areas in the future." However, he argues that "there is so much divergence in the standards in [BITs] that it is premature to conclude that they give rise to any significant rule of international law." 117. OECD, supra note 18, at 2 (emphasis added Since a BIT is only binding on the parties to the treaty and not on third parties, 2 3 the limited worldwide geographical scope of BITs necessarily results in gaps in the legal protection to foreign investments. 124 Thus, a foreign investor originating from a State which has not entered into a BIT with the State where the investment is made will not be given the legal protection which would have otherwise been typically offered under such treaty. 1 25 Custom, however, applies to all States, including those which have not entered into any BITs. Customary rules can therefore be invoked by any foreign investor irrespective of whether its State of origin has entered into a BIT with the country where it makes its investment. This is the first reason why the determination of the content of custom remains so fundamental, even in this age of BIT proliferation.
B. Many BITs Make Explicit Reference to Custom
Another reason for the remaining importance of custom is that several BITs make explicit reference to the application of "customary international law."' 26 An arbitral tribunal must necessarily determine the content of a custom rule when faced with a specific provision, like the one found in the recent Canada-Peru BIT, which indicates that the standard of treatment to be accorded to an investor is that existing under "customary international law," including the fair and equitable treatment and full protection and security. 1 27 The Model BIT adopted by Canada and Norway contains a very similar clause. 1 28 The U.S. Model BIT and recent treaties entered into by the United States also contain a similar clause as well as other explicit references to custom. 122. In addition, Canada is also a party to NAFTA, supra note 10. Similarly, custom is also essential when it is referred to in an official note of interpretation of a treaty provision. One example is the meaning of NAFTA Article 1105 as specified by NAFTA Free Trade Commission's Notes of Interpretation.1 3 ' To those treaties should also be added others where reference is made to the application of general rules and principles of international law used as an analogy to custom.
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The importance of custom is also undeniable in the context of a tribunal being required to interpret treaty provisions in accordance with customary international law. 1 33 Finally, there is another situation where a tribunal would have to take into account the content of custom. Many BITs entered into by the Netherlands provide for the application of custom whenever it leads to a more favourable treatment than the one existing under the treaty. 134 specific feature is also contained in the Model BIT adopted by India,' 35 as well as several BITs entered into by Switzerland. 136 
C. Custom has a Gap-Filling Role
Another area showing the importance to determine the content of customary international law is filling gaps in treaties. Thus, whenever a BIT is silent on a particular legal issue, the answer will be found in customary international law. 137 Thus, custom "operates in a residual way." 138 Several tribunals have resorted to custom to fill gaps. For instance, faced with a BIT which "did not deal with the legal elements necessary for the legitimate invocation of a state of necessity," the Sempra Tribunal held that "rule governing such questions will thus be found under customary law." 1 39 Similarly, the ADC Tribunal concluded that since the BIT did not "contain any lex specialis rules" governing "the issue of the standard for assessing damages in the case of an unlawful expropriation," it was "required to apply the default standard contained in customary international law in the present case." Far from being obsolete, the question of the content of customary international law remains of fundamental importance.
VI. CONCLUSION
The conclusions of this paper can be summarised as follows. 1. The question of the treatment to be accorded to foreign investors under customary international law has long been contentious between developed and developing states. As a result, no broad international consensus emerged as to the existing basic legal protections for foreign investors. Consequently, States have entered into BITs, containing comprehensive protection for foreign investors, precisely because of the lack of development of relevant custom rules in the field of the international investment law.
2. What is the impact of these 2,500 BITs on the development of customary international law in this area? Some authors argue that these BITs represent the "new" customary international law and that their content is basically the same.
3. This paper rejects this proposition. The main reason for rejecting it is based on the fact that BITs are missing the two necessary elements of customary international law. First, these BITs do not represent any consistent State practice. For instance, the inconsistency of State practice is undeniable with respect to the definition of corporate nationality under these BITs. Second, BITs also lack any opinio juris. States sign BITs clearly not out of a sense of legal obligation, but for economic motive, i.e. to attract foreign investments and to offer protection to their investors doing business abroad.
4. It nevertheless remains that BITs will necessarily influence customary international law.
Thus, BITs will contribute to the consolidation of already existing custom rules. BITs will also contribute to the crystallisation of new rules of customary international law in the future.
5. In this age of BITs proliferation, the determination of the content of customary rules of international investment law remains of fundamental importance. Thus, custom is the applicable legal regime between a foreign investor and the host State in the absence of any BIT. The content of custom remains also essential in cases where BITs make explicit reference to custom. Finally, custom has a gap-filling role whenever a BIT is silent on a particular legal issue.
